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LEWISA. KAPLAN, District Judge.

This is an action by mgjor motion picture studios against Eric Corley and 2600
Enterprises, Inc.! under the Digital Millenium Copyright Act (‘DMCA”).? Plaintiffs in substance
clamthat the defendantsthreaten to post a software program known as DeCSS on their I nternet web
sites. Asthe function of DeCSS allegedly is to circumvent the encryption software that protects
plaintiffs copyrighted moviesthat are distributed on digital versatile discs (“DVDS’), it is plaintiffs
position that defendants dissemination of DeCSS viathe Internet (or otherwise) would constitute
trafficking in means of circumvention of the technology that controls access to their copyrighted
works and therefore violate the DMCA. They seek injunctive relief 2

In January of this year, the Court granted plaintiffs motion for a preliminary
injunction.* In May, after defendants moved to vacate and plaintiffs to expand the preliminary
injunction, the case was set for trial on July 17. Defendants repeatedly and unsuccessfully have
sought postponements. Following thedenial on July 10 of their most recent application,® defendants
moved to recuse the undersigned as the judge in the case.

In considering the motion, the Court has borne in mind its duty to disqualify in any

case in which its impartiality reasonably might be questioned. It has been mindful aso of the

Two other defendants have settled with plaintiffs.

17 U.S.C. § 1201 et seq.

Although defendants’ memorandum statesthat they seek damages (Def. Mem. 3), theamended
complaint dropped the damage claim.

Universal City Sudios, Inc. v. Reimerdes, 82 F. Supp.2d 211 (S.D.N.Y. 2000) (hereinafter
“Universal ).

Order, July 10, 2000 (Docket [tem [*DI”] 125).
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admonition of Congresswhich, in passing the current version of one of the relevant recusal statutes,
said this:

“[ITn assessing the reasonabl eness of achallengeto hisimpartiality, eachjudge
must be aert to avoid the possibility that those who would question his impartiality
are in fact seeking to avoid the consequences of his expected adverse decision.
Disgualification for lack of impartiality must have areasonable basis. Nothinginthis
proposed legidation should be read to warrant the transformation of alitigant’s fear
that ajudge may decide aquestion against himinto a‘reasonable fear’ that the judge
will not be impartial. Litigants ought not to have to face a judge where there is a
reasonable question of impartiality, but they are not entitled to judges of their own
choice.”®

I
As one of the bases of defendants’ motion turns on the relationship, if any, between
theissuesin this case and an alleged prior representation of one of the plaintiffs (or a predecessor in
interest) by aformer law partner of the undersigned, it is useful to set out with some care the nature
of this case and the issues before the Court. Further, an understanding of the place and timing of the

recusal motion in the broader context of the litigation may be helpful, particularly in light of

defendants belated claim that they have been treated unfairly in the lawsuit.

A. The Background of the Litigation
DVDs are five-inch wide discs that, in this application, hold full-length motion
pictures. They arethelatest technology for private home viewing of recorded motion pictures. This

technology drastically improves, as compared with video tape, the clarity and overal quality of a

H.R.REP.NO.93-1453,93d Cong., 2d Sess., reprintedin3 U.S.C.C.A.N. 6351, 6353 (1974)
(emphasisin origina).



motion picture shown on atelevision or computer screen.

DVDs contain motion pictures in digital form, which presents an enhanced risk of
unauthorized reproduction and distribution because digital copies made from DV Ds do not degrade
from generation to generation. Concerned about this risk, motion picture companies, including
plaintiffs, insisted upon the development of an access control and copy prevention system to inhibit
the unauthorized reproduction and distribution of motion pictures before they released filmsin the
DVD format. The means now in use, Content Scramble System or CSS, is an encryption-based
security and authentication system that requires the use of aDVD player or acomputer DVD drive
that contains the technology needed to decrypt, unscramble and play back CSS-protected motion
pictureson DVDs. DVD player manufacturerstherefore must license the necessary technology from
an appropriate source, now the DV D Copy Control Association (“DVD CCA”).’

The chronology of theintroduction of DVDsand CSSisrelevant to thismotion. The
predecessor of the DVD CCA first began licensing the necessary CSS technology to DVD player
manufacturers on or about October 31, 1996, the same year in which DVD movies first were
introduced in the United States.® Since then, CSS has facilitated enormous growth in the use of
DVDs for the distribution of copyrighted moviesto consumers. As of earlier this year, over 4,000
motion pictures had been released in that format in the United States, and movies were being issued

on DVDsat the rate of over 40 new titles per month in addition to rereleases of classic films. More

Attaway Decl. 114, 5, 9 (DI 4).

Hoy Decl. (DI 92), 1 3.

Attaway Decl. (DI 4), 1 6.
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than 5 million DV D players had been sold, and DVD disc sales then exceeded one million units per
week.

During this period, the motion picture industry and other related constituencies
evidently were concerned that hackers and intellectual property pirates would develop means to
circumvent CSS and other means of controlling access to copyrighted materials. In October 1998,
Congress responded by enacting the DM CA which, among other things, proscribes the provision of
means of circumventing technology that effectively controls access to copyrighted works.*°

In October 1999, anindividual or group, believed to bein Europe, managed to “ hack”
CSS" and began offering, viathe Internet, asoftware utility called DeCSSthat enables usersto break
the CSS copy protection system, thus allegedly facilitating the making and distribution of digital
copies of DVD movies. Defendants operate an Internet web site known as 2600.com. At the time
this action began in January 2000, the site posted DeCSS and made it available to any visitors who

wished to download it.

B. Prior Proceedings
This action was commenced on January 14, 2000. On January 18, the Court signed
an order to show cause bringing on plaintiffs motion for a preliminary injunction. Defendants

submitted amemorandum in opposition to the motion, but no affidavitsor other evidentiary material.

10
17 U.S.C. § 1201(3)(2).
11

Reports indicate that Norwegian police arrested an individua said first to have hacked CSS.
See Mike Godwin, Teen Co-Creator of DVD Decryption Program Arrested at Norwegian
Home, E-COMMERCE LAW WEEKLY, Feb. 2, 2000.
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The Court granted the motion from the bench on January 20, 2000, enjoining defendantsfrom posting
DeCSS on their web sites pending final resolution of this action.”> Mindful of the First Amendment
implications of the order, however, the Court noted defendants’ interest in minimizing the duration
of the preliminary injunction and offered a substantially immediate trial.** Defendants declined.
Indeed, the case was virtually inactive for the ensuing two months, although defendants in February

or March retained their present counsel.*

1. The Original Trial Setting
On March 20, 2000, the Court held a routine scheduling conference at which
defendants present counsel appeared beforeit for thefirst time. Plaintiffs stated their willingnessto
gototria immediately. Defendants, however, indicated a desire to conduct discovery to develop a
full factual record. In consequence, the Court entered a scheduling order calling for the completion
of discovery by October 20, 2000 and a trial starting on December 5, 2000. As far as the record
discloses, defendants first began to seek discovery on April 3, 2000, when they served notices of

deposition.”®

12

The Court subsequently issued a memorandum opinion. Universal |, 82 F. Supp.2d 211.
13

Tr., Jan. 20, 2000 (DI 17), at 79-80.
14

The dateis uncertain, as counsel has given inconsistent accounts of when he wasretained in
thisaction. SeeTr., May 2, 2000 (DI 122), at 14 (stating that he was retained two and a half
months earlier, i.e., in mid-February 2000); Tr., Jun. 27, 2000 (DI__ ), at 18 (claiming that
he was retained on or about March 19, 2000).

15

They first served Rule 34 document requests later in April.



2. Early Motion Practice

On April 5, 2000, plaintiffs moved to modify the preliminary injunction to restrain
defendants not only from making DeCSS available on their web sites, but from linking to other web
sites on which the program remains available.® Three weeks later, plaintiff Time Warner moved to
disqualify defendants new counsel, Martin Garbus and the firm of Frankfurt, Garbus, Klein & Selz,
P.C., onthe ground that the Frankfurt firm simultaneously was representing Time Warner in another
action. And on May 2, 2000, defendants cross-moved to vacate the preliminary injunction. These
filings appear to have led to a breakdown in cooperation among counsel and to have precipitated a
good deal of difficulty with discovery.*

On April 28, plaintiffs asked to stay all discovery in the action pending resolution of
their motionto disqualify defendants’ counsdl or, alternatively, to adjust the deposition schedule. The
Court denied the motion to stay discovery generally, stayed discovery against Time Warner pending
resol ution of the disqualification motion, and advised the parties to proceed with discovery.’® But

this proved to be only the opening gun of the discovery contention.

16

Plaintiffs had made such arequest orally at the preliminary injunction hearing but the Court
declined to entertain the request at that time subject to the plaintiffs' right to make the
application in the form of a motion to modify. Tr., Jan. 20, 2000 (DI 17), at 81-85.

17

Counsdl at this point routinely accuse one and other of misrepresenting factsto the Court and
of name-calling. Letter, E. Hernstadt to L. Gold, May 25, 2000, Ex. (attached to DI 137);
Letter, L. Gold to Court, June 6, 2000 (DI 140); Letter, C. Simsto Court, July 11, 2000 (DI
159); Letter, E. Hernstadt to Court, June 22, 2000 (DI 143); Letter, M. Garbusto Court, July
11, 2000 (DI 164).

18

Tr., May 2, 2000 (DI 122), at 21-24.



3. Defendants’ Sanctions Motion and the Advancement of the Trial

On May 8, defendants counsel moved for discovery sanctions and other relief,
accusing plaintiffs of sundry discovery misconduct.’®* During the course of the argument of
defendants’ motion, plaintiffsraised the possibility of advancing thetrial and consolidating it pursuant
to Rule 65(a)(2) with any evidentiary hearing that might be required on defendants’ motion to vacate
the preliminary injunction. Inthe course of that discussion, the defendantsindicated that they wished
to keep the December 2000 trial date or, at most, advance thetrial to October 2000. They indicated
also that they wanted a prompt decision on the motion to vacate the preliminary injunction and, if
unsuccessful on that motion on alimited record, would continue to make motions to vacate on the
developing record throughout the litigation.®® This discussion, moreover, came on the heels of
defendants’ insistence on May 2, 2000 that they needed the outstanding discovery for purposes of
the pending motion to vacate,** a proposition that could be squared with their desire for a prompt
ruling on the motion only if they contemplated a repeated application if the first were unsuccessful.
Thus, the plaintiffs and the Court were faced with areal risk of repeated applications to vacate the
preliminary injunction prior to an October or December 2000 trial. Moreover, athough given ample
opportunity to explain why defendants—who took no appeal from the preliminary injunction and did

not even begin discovery until almost three months after this action was filed—required so many

19

The motion ultimately was denied as groundless. Universal City Studios, Inc. v. Reimerdes,
No. 00 Civ. 0277 (LAK), 2000 WL 621120, *7 (S.D.N.Y. May 12, 2000) (hereinafter
“Universal I1").

20
Tr., May 11, 2000 (DI 126), at 14-16, 39.

21

Tr., May 2, 2000 (DI 122), at 8-9.
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monthsfor discovery, defendantsfailed to do so. Indeed, Mr. Garbustold the Court that he probably
needed only five depositions, or perhaps two weeks of testimony, to be ready for trial, athough he
quickly abandoned that position when the subject changed to the possibility of an early trial date.?
Accordingly, by order dated May 12, 2000, the Court advanced thetrial of theactionto July 17, 2000
and stated that it would hear the motions to vacate and to expand the preliminary injunction at that
time in the event they required the taking of evidence. The Court noted that, while the case raises
significant issues, the factual issues appeared to berelatively few, that the case could be prepared for
a plenary trial on this schedule, “especially given the abilities of the attorneys. . . involved in the
case,” and that advancement of the trial would permit afina decision on afull record rather than an
interlocutory ruling or rulings on one or, worse yet, a series of motions to vacate the preliminary
injunction, each on a somewhat more expanded record than the one that preceded it.> It observed
also that the prospect of a prompt trial should give both sides “an added incentive to stop needless
bickering and posturing and get on with the business at hand.”**

Subsequent to the advancement of thetrial, the Court denied the motion to disqualify
Mr. Garbusand hisfirm. The Court recognized that the taking on of casesboth for and against Time

Warner at the same time had been an accident.?® Although it was critical of the firm’s refusal to

22
Tr., May 11, 2000 (DI 126), at 11-12, 22-24, 26.
23
Universal 11, 2000 WL 621120, at *6.
24
Id. The order provided also for expedited discovery.
25

Universal City Studios, Inc. v. Reimerdes, No. 00 Civ. 0277 (LAK), 2000 WL 669641, *6
(SD.N.Y. May 23, 2000) (hereinafter “Universal 111").
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withdraw from this action once it became aware that Mr. Garbus partner ssmultaneously was

representing Time Warner, which here is suing Mr. Garbus' clients, in another action, the Court

denied disqualification on the grounds that Time Warner appeared to have made the motion for

tactical reasons, that disgualification would prejudice defendants unduly in light of the expedited

schedule, and that issues of professional misconduct could be dealt with in other fora.?® In making

thelatter observation, the Court did no more than repeat what the Second Circuit has said more than

once?’—claims of ethical violations by lawyers should be resolved in professional disciplinary bodies

rather than on motions to disqualify counsel absent areal threat of tria taint.

Subseguent Discovery and Defendants’ Efforts to Delay the Trial
a. The Explosion of Defendants' Discovery Demands

Defendants obviously were unhappy about theadvancement of thetrial date. OnMay

26

27

Universal 111, 2000 WL 669641, at *5-6.

See, eg., Armstrong v. McAlpin, 625 F.2d 433, 446 (2d Cir. 1980) (“However, absent a
threat of taint to the trial, we continue to believe that possible ethical conflicts surfacing
during alitigation are generally better addressed by the comprehensive disciplinary machinery
of the state and federal bar.”) (quotations omitted), vacated on other grounds, 449 U.S. 1106
(1981); Board of Educ. of the City of New York v. Nyquist, 590 F.2d 1241, 1246 (2d Cir.
1979) (“[U]nless an attorney's conduct tendsto taint the underlying trial . . . courts should be
quitehesitant to disqualify anattorney.”) (quotationsomitted); W.T. Grant Co. v. Haines, 531
F.2d 671, 677 (2d Cir. 1976) (“ The business of the court isto dispose of litigation and not to
act as a general overseer of the ethics of those who practice here unless the questioned
behavior taints the trial of the cause beforeit. [Absent ashowing of] taint . . . [i]f [counsel]
is guilty of professional misconduct . . . the appropriate forum is the Grievance Committee
of the bar association.”) (quotations omitted).
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11, they stated that they wanted the motion to vacatethe preliminary injunction decided immediately*®
and that they did “not anticipate making any further substantive motion regarding the preliminary
injunction until discovery closed.”® This appears to have been a response to the Court’ s concerns
about repeated motions to vacate. But it left open the possibility that there would be two motions
to vacate, even assuming that defendants’ anticipation proved accurate.

Defendants May 11 prediction that they could be ready for trial with asfew asfive
depositions proved short-lived. By May 22, they had noticed 28 depositions, of which 12 were
noticed following the advancement of thetrial and 7 more on or after May 11, the date on which the
Court indicated that it would consider advancing it.*> And by May 29, the list had grown to 35

witnesses.®!

b. The June 8 Adjournment Request

28
The plaintiffs had not yet even responded to the motion and the time for doing so had not yet
expired.
29
Letter, E. Hernstadt to Court, May 11, 2000 (DI 60).
30
Hernstadt Decl., June 27, 2000 (DI 116), Ex. B.
31

Letter, E. Hernstadt to L. Gold, May 25, 2000, Ex. (attached to DI 137).

It should be noted that these lists (i.e., this one and that cited in the prior footnote) are
inaccurate in at least one respect as to whether the depositions had occurred. Defendants
noticed depositions of each of the plaintiffs pursuant to Rule 30(b)(6), which permitted
defendants to designate witnesses to appear on behalves. They al designated Messsrs.
Schumann and Jacobsen, aswastheir right, and defendants deposed them. Tr., May 11, 2000
(DI 126), at 20-21, 27; Letter, L. Gold to Court, June 6, 2000 (DI 140), at 2; Letter, S.
Cooper to Court, May 31, 2000 (DI 138). Defendants nevertheless have continued to claim
that they have not been permitted to conduct the depositions of at least some of the plaintiffs.
E.g., Letter, M. Garbus to Court, June 6, 2000 (DI 141).
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Inearly June, defendants applied to adjourn thetrial, complaining that much discovery
remained to be done.** The Court held a conference with counsel and explored that contention. At
the conference, however, defendants counsel—in stark contrast to the list of 35 depositions, most
asyet uncompl eted, that they had offered just days before—said that defendants needed “ eight to 10
depositions’ and that the plaintiffswanted approximately an equal number.® Defendants complained
also that there were unresolved privilege issues.

Plaintiffs responded that the only depositions they wished to conduct were of the
defendants and any witnesses whom the defendants proposed to call at trial, or probably atotal of 6
to 8 witnesses.* Both counsal reported their agreement to exchange witnesslistsby June 19, which
of course offered the possibility of reducing the number of depositions that plaintiffs would seek.

The Court then asked defendants’ counsel to identify the remaining witnesses they
wished to depose. Counsel responded that they intended to depose at least six witnesses*® and
possibly as many as 13, depending on the testimony by the six.>” The Court then pressed counsel as

to the factual issues asto which these witnesses could give relevant testimony, explicitly questioning

32
Letter, E. Hernstadt to Court, June 8, 2000 (DI 142).
33

Tr., June 8, 2000 (DI __), at 3-5.

Id. at 9-10.
35
Id. at 10.
36
Litvak, Goeckner, Reider, Eisner, Hirsch and the DVD CCA.

37

Tr., June 8, 2000 (DI ), at 10-11.
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the need for al of this discovery in light of the narrow factual issues in the case.® After hearing
defendants' counsel, the Court stated that it was “not today prepared to alter the schedule,” but

indicated that all would “see how it goes.”*

C. The June 23 Adjournment Request

On June 23, 2000, defendants again applied for an adjournment of the trial. They
argued that they still had not commenced 7 or completed 1 of atotal of 8 “crucial” depositions, that
plaintiffs would take approximately 8 to 10 depositions and that other discovery issues remained.”
Paintiffsresponded that “ defendants’ discovery plan and conduct have been cal cul ated to ensure that
discovery could not be completed in the time required by the Court’s scheduling order,” that they
were “requesting information far beyond the bounds of anything arguably relevant to legitimate
defenses to plaintiffs claims, and directed at documents largely created by attorneys,” and that
defendants repeatedly had deferred depositions and refused to make witnesses available.** They
pointed out that only one deposition had been conducted between June 8 and June 26.% Plaintiffs
reiterated that they would not depose anyone whom defendants did not intend to call at trial, but

reported that defendants thus far had committed to producing only defendant Corley and one other

38
Id. at 11-25.
3

Id. at 25.

Letter, E. Hernstadt to Court, June 23, 2000 (DI 144).
41
Letter, L. Gold to Court, June 26, 2000 (DI 148).

42

Id.
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witness for examination before the July 5 discovery cutoff.*

The Court conducted a conference with counsel on June 27, 2000 concerning

defendants June 23 request for an adjournment and a dispute over whether defendants would be

permitted to depose Michael Eisner, chief executive officer of Disney. After hearing the parties, the

Court rendered a bench opinion (a) reecting plaintiffs application to bar the deposition of Mr.

Eisner, but limiting the duration of the deposition absent afurther showing of need, (b) extending the

discovery period through July 11, and (c) denying an adjournment.* In brief summary, however, the

Court made the following points in respect of the application for an adjournment:

1.

2.

The factual issues for trial are narrow and well defined.

Defendants have relatively little need for discovery, and plaintiffs had sought
little.

Rule 30(a)(2)(A) presumptively caps the number of depositions in a case at
ten, and Rule 26 givesdistrict courtsbroad authority tolimit discovery, taking
into account the needs of the case and other relevant factors.

The number of depositions sought in the case is unjustified.

To some degree, the insistence on discovery appears to have been driven by
a dedre to generate publicity and embarrass plaintiffs executives.

Defendants deposition of Jack Valenti, president of the Motion Picture

Letter, C. Simsto Court, June 27, 2000 (DI 151).

Tr., June 27, 2000 (DI ), at 33-50.
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Association of America (“MPAA”),* consisted in substantial part of
hypothetical questions, effortsto elicit legal opinionsfrom alay witness, and
argumentative questioning. Defendants subsequently posted the deposition
transcript on their web site. Whilethey had aright to do so, the nature of the
deposition and thefact of the posting support the view that the deposition was
largely unnecessary and conducted as it was for purposes unrelated to the
resolution of the factual issues in dispute in this action.
Defendants have not used the time available to them appropriately. They did
nothing before Mr. Garbus was retained. Even after hisretention, very little
was done before the possibility of advancement of the trial arose on May 11.
Defendants' motion for discovery sanctions, which had been based on claims
that plaintiffs had failed to comply with their discovery obligations, had been
substantially groundless, thus casting doubt on defendants protestations
concerning plaintiffs compliance with discovery requests.
Findly, the Court noted that defendants had been given every opportunity to
demonstrate that they really needed additional discovery:
“They had the opportunity to come in here this afternoon and make a
showing, witness by witness, of who these people were, what it is they want
to question them about, why it isimportant or indispensable to preparing the

case for trial.”

They still have not done so.

46

DI 163.

Id. at 47.



15

d. The July 5 Adjournment Request

Defendants next applied to adjourn the trial on July 5, 2000.* This time they
complained that plaintiffs suddenly had identified new witnesses, that 20 depositions remained to be
taken, and that many documents remained to be reviewed.”® Plaintiffs promptly responded by
challenging the accuracy of defendants’ assertions.”® They contended that plaintiffs sought only six
remaining depositions, many of which had been delayed by defendants’ refusal to provide plaintiffs
with their witnesslist earlier, that the remaining deponents sought by defendants had no information
relevant to the case, and that the vast bulk of the documentary discovery conducted by defendants
was of irrelevant material.*® Once again, defendants had made no effort to show precisely why the
allegedly uncompleted discovery was needed for the proper resolution of this case.

In considering whether to afford more time for discovery, the Court considered a
number of factors. It bore in mind the core issues in the case—the proper construction of the
DMCA, which turns on matters including what DeCSS does, what its uses are, and to some extent
the motives for defendants’ actions, and the DM CA'’ s congtitutionality—and the relationship of the
discovery defendants seek to the resolution of those issues. It took into account the parties ability
to obtain discovery adequate to permit a fully informed resolution of those issues, assuming an

appropriate focus on the task at hand. It was mindful of the ever-changing contours of defendants

47

Letter, M. Garbus to Court, July 5, 2000 (DI 123).

Id.
49
Letter, L. Gold to Court, July 6, 2000 (DI 124).

50

Id.
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discovery program. It considered the fact that there is a preliminary injunction in place that
defendants claim is inconsistent with the First Amendment.
The Court denied the application by order dated July 10, 2000.>* The order stated in
part:
“There has been no showing that defendants, despite due diligence on their part and
an appropriate deployment of their resources, would be prejudiced in any definable
way by adherence to the current trial schedule, of which they have been on notice for
asubstantial period of time. To whatever extent they find themselves under genuine
time pressure, the problemislargely of their own making, asthey have devoted effort

to mattersthat may be of interest to those that visit their web site, but that have little
or no utility in resolving the legal issuesin dispute in this case.” %

5. Document Discovery
This description of pretrial proceedings would not be complete without addressing
defendants complaints concerning the lateness and volume of plaintiffs document production.
Defendants’ document demandsinthiscasewereextremely broad. They have sought,
for example, all documents relating to copying of DV Ds (without limitation on means of copying)
anywhere in the world,> all documents relating to CSS, including its creation and the creation of

alternative security systems,> and all documents relating to any agreement “that in any way . . .

51

Order, July 10, 2000 (DI 125).
52

Id.
53

Miller Decl. (DI 56) , Ex. C, 1 10.

Id. 117.
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relatesto” plaintiffs plansfor future DV D security systems,> to give but threeexamples. Defendants
made these demands despite the fact that many documents relating to DVDs and to CSS, not to
mention plaintiffs future security plans, havelittle or nothing to do with theissuesinthiscase. That
it took some time to gather the documents and that there are many of them should come as no
surprise. Had the requests been focused properly, there is no reason to suppose that any problem

would have occurred.

C. The Attempts to Remove the Trial Judge
Defendants' effortsto removethetria judge began lessthan 24 hours after the denial

of their final motion to postpone the trial.

1. July 11, 2000
Defendants counseal onJuly 11, 2000 requested atel ephone conferencewith the Court
and opposing counsel. Mr. Garbus began the call by stating that he had two issuestoraise. Thefirst
was his claim that he had learned from his colleagues that a witness had testified the preceding day
that Paul, Weiss, the firm of which the undersigned was a member prior to his appointment to the
bench in 1994, had represented Warner in 1993 “concerning DVDS’ and that he understood that a
Mr. Robinowitz and others had been involved.*® He stated that he had “no idea whether this Court

was involved in rendering any of those legal opinions [the nature of which was not specified], some

55
Id. 79.

56

Tr., July 11, 2000 (DI __ ), at 2.
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of which are apparently at issue here.” He offered to have his colleagues address the subject “unless
it is totally irrdlevant.” The Court responded that it was irrelevant, and there was no further
discussion of the issue during the conference call.

Counsel then turned to his second issue. He claimed that he had been told that
morning of a conference that the Court allegedly had had with alawyer at Paul, Weiss “ concerning
some of [counsdl’s] behavior.”*® The story, according to Mr. Garbus, was that the late Morris
Abram, aformer Paul, Weiss partner, had accused Mr. Garbus, in connection with acase called Black
Watch, of going through “ Abram’ sfile during the lunch break” and of reading hisprivatefiles® The
Court responded that it recalled “ having heard that story, probably from Mr. Abram and probably 20
or more years ago, and [that], as far as[the Court is] concerned, it has no bearing on this matter.”®
Counsel pursued the matter, claiming that he later had discussed the matter with Morris Abram and
that Mr. Abram told him that “people in his law firm thought he should have pursued a grievance
application against” counsel. The Court advised counsel that it had no knowledge whatsoever about
any grievance application, that it had had nothing to do with the case to which hereferred, that it had
no personal knowledge of the facts, and that it “certainly [was and is] not in any position to pass

judgment on the truth of” the story.®*

57

58

59

60

Id. at 4.

61

Id. at 5.
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2. July 12, 2000
The Court held thefinal pretrial conference in this matter, which had been scheduled
on or about June 22, 2000, on July 12, 2000.%? At the start of the conference, defense counsel handed

up two affidavits, one of Martin Garbus and the other of his partner, Richard Kurnit.

a. The Kurnit Affidavit

Mr. Kurnit was an associate at the Paul, Weiss firm from 1976 until September 1981.
Hethenjoined the Frankfurt firm andlong has been apartner there. The undersigned was an associate
at Paul, Weissfrom 1970 until October 1977 and apartner from October 1977 until August 22, 1994.

Mr. Kurnit’ s affidavit statesthat, in September 1981, he informed the undersigned of
hisdecision to become an associate at the Frankfurt firm and that the undersigned then * advised [him]
in substance that Morris Abram, another partner in the firm, had tried a case against Martin Garbus,
and [that] . .. Garbus had improperly and secretly read Morris Abram’s trial notes of the case on
trial.”®® It then goes on to state that Mr. Kurnit “assumed” that the undersigned had been involved
inthetrial, although he might be wrong, that his*impression” wasthat the undersigned believed that
Mr. Garbus had so acted, and that Mr. Kurnit’'s “understanding” was that the undersigned was

“advigng [him] of aseriousethical violation, improper conduct, and the character of one of the name

62

In substantial measure, the purpose of the conference was thwarted by the failure of
defendants’ counsel to comply with the Court’ s June 22 order, which required the submission
of witnessand exhibit listsby July 10. Order, June 22, 2000 (DI 110); Tr., July 12, 2000 (DI

), at 2.
63

Kurnit Aff. I 2.
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partners of thefirm | wasjoining.”® Mr. Kurnit’s affidavit does not indicate when hefirst conveyed

any of thisinformation to Mr. Garbus or othersin his firm.

b. The Garbus Affidavit

Mr. Garbus' affidavit claimsthat hefirst became aware of theinformation concerning
Paul, Weiss' alleged advice to Warner on DVD matters on July 10 and of the subject addressed by
Mr. Kurnit on July 10 or 11. The affidavit denies the allegations regarding his actions in the Black
Watch case. And Mr. Garbus there repeats his disavowal of any knowledge of whether the
undersigned was involved in the incident involving Mr. Abram.®

The other aspect of Mr. Garbus' affidavit was its attachment of an excerpt from a
deposition, whichisthesolesource of hisallegationsconcerning the Paul, Weissfirm’ srepresentation

of Warner in relation to DVDs.® The witness, one King,®” was shown a memorandum to Stuart

Id. 11 2-4.
65

Garbus Aff., July 2000 (hereinafter “First Garbus Aff.”), 1 8.

In one respect, Mr. Garbus' affidavit is inconsistent with his remarks of the preceding day.
On July 11, he stated that the incident raised “the possibility of a grievance committee
application concerning [his] conduct,” but that Morris Abram later told him “that people
within hislaw firm thought that he should have pursued agrievance application against” him.
Tr,July 11, 2000 (DI __ ), at 3, 4. Thisof course suggeststhat no grievance ever wasfiled.
Mr. Garbus' affidavit, in contrast, states: “Morris Abram . . . said he was going to file an
application with the Disciplinary Committee. | know enough about Morris Abram to know
that if he says he will do something, hewill doit.” First Garbus Aff. { 8.

66
First Garbus Aff., Ex. A, at 271-73.
67

Defendants’ memorandum saysthat King isan executivevice president of Warner Bros., “one
of the named plaintiffs.” Def. Mem. 3. Warner Bros., however, is not one of the named
plaintiffs. The relevant plaintiff is Time Warner Entertainment Company, L.P. (“TWE”").
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Robinowitz from one F. Kandea, dated July 12, 1996, and asked who Mr. Robinowitz is. The

transcript proceeds from that point as follows:

“A_

“Q

Stuart Robinowitz at thistime was a partner at Paul, Weisswho was advising
uson DVD matters. And heis now a senior adviser to Time Warner. He's
sinceretired from Paul, Weiss. And he's a senior adviser to Time Warner.
And what was he advising Time Warner about?

“MR. COOPER: Just subject matter.

Just subject matter, not advice, the subject matter. In the areas of advice, as
opposed to the specific advice.

He advised us on—first of al, and primarily why we got him involved, was
he's an antitrust lawyer. And there were all these meetings of—

Don't tell content, just tell me subject.
“MR. COOPER: Antitrust is sufficient.

There were meetings that involved antitrust issues and you talked to him
about—

Y es, and he attended some of those meetings.

* * *

Do you know when you first brought him in? Was he someone who wasin
from the beginning, or did he—

He camein very early in our relationship—in our relationship with Toshiba,
in Warners' [sic] relationship with Toshiba in the development of DVD.

Would that be early ‘90s, any vague stab at a date?

According to the Form 10-K of Time Warner, Inc. (TWE in turn isathird level subsidiary
of TimeWarner, Inc.), filed as of March 30, 2000, Warner Bros. isadivision of TWE. Time
Warner, Inc., Form 10-K, at 1-5 (available on SEC EDGAR database). Thus, King isan
executive vice president of a divison of a plaintiff, not of a plaintiff itself. While the
distinction between Warner Bros. and TWE makes no difference to the application of the
relevant statutes in this case, accuracy is helpful in considering the matter.
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“A Wedll, 93, :94.%

Thus, the affidavit Mr. Garbus handed up, insofar as it addresses this point, was at
some variance with his oral statements of July 11. The affidavit contains no mention of any legal
opinions“ apparently at issue here.” It contains no suggestion that persons at Paul, Weiss other than
Mr. Robinowitz were involved. It makes clear, as the oral statements of July 11 did not, that Mr.
Robinowitz was consulted as an antitrust adviser, apparently in connection with meetings concerning
Warner's relationship with Toshiba in the development of DVD. It establishes that there is
considerable uncertainty as to when Mr. Robinowitz first became involved even in that, a point of
some significance in light of the fact that the undersigned retired from Paul, Weiss on August 22,

1994.

C. Defendants' Oral Application

On July 12, 2000, Mr. Garbus in open court, after handing up the affidavits referred
to above, stated, “1 will then make a forma motion now pursuant to Section 455 and 144 of the
United States Code.” The Court responded that the motion should be “done on papers,” but if
defendants were “going to do it oraly, it's denied.” It pointed out that “Section 144 requires

specifically, among other things, an affidavit, a particular kind of affidavit, and you have clearly not

68
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submitted it.” ¢

D. The Present Motion

On July 14, 2000, defendants moved to disqualify the undersigned pursuant to 28
U.S.C. 88 144, 455(a) and 455(b)(2) and “ other relevant sections.” The motion is supported by an
“affidavit and certification of good faith of Martin Garbus’ ”© and Mr. Kurnit's affidavit. The Kurnit
affidavit isthe same asthat handed up on July 12. The Garbusaffidavit, whichisdated July 14, 2000,
isnot. Although it repeatsthe allegation concerning the Warner issue that had been made previously,
on the basis of the same deposition testimony, it adds a copy of the document that the witness was
shown at that deposition and an entirely new argument that the Court’ s alleged bias is evident from
its rulings and statements in open court during the course of the case. Mr. Garbus seeks aso to
justify the failure to raise the Warner issue earlier in part by saying that “| had no foreknowledge of
Paul Weiss's involvement . . . with Warner Brothers.” " As will appear, that statement is proved
incorrect by the public record.

It isimportant to note that defendants memorandum and Mr. Garbus' affidavit take
some liberties with the record concerning the Warner issue. The memorandum claims, without

support, that Mr. Robinowitz's advice related to marketing,”> but that assertion is entirely

69
Tr., duly 12,2000 (DI __ ), at 3.
70
Garbus Aff., July 14, 2000 (hereinafter “ Second Garbus Aff.”).
71
Id. 2.
72

Def. Mem. 6.
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unsupported and must be disregarded. There is a Smilar inaccuracy with respect to when his
engagement allegedly began. The deposition witness, wheninvited totake“avaguestab” at the date,
said only “Well, ‘93, ‘94.” Yet Mr. Garbus' affidavit states, without any basis whatever, that it was
“early 1993.""® This of course is relevant to whether the undersigned, who assumed the bench in
August 1994, was associated with Mr. Robinowitz when the representation began.”

Defendants assertions regarding the timing of Mr. Robinowitz's consultation by
Warner and what “DV D matters’ referred to obvioudly arelessthan specific. Accordingly, the Court
directed Time Warner to addressthe point. According to adeclaration submitted by plaintiffs, Time
Warner engaged Paul, Weiss in May 1994 to render antitrust advice to Warner Home Video
regarding negotiations between the motion pi cture, consumer el ectronicsand information technol ogy
industriesto devel op anew voluntary technical standard for optical digital discs. These negotiations,
which did not involve copy protection or encryption issues, led to an agreement on a voluntary
“DVD” standard in September 1995. Paul, Weiss never has been retained to advise Time Warner
concerning copyright or encryption issues with respect to optical digital discs or DVD, nor did it
provide any advice on that subject to Time Warner or its affiliates during the tenure of the

undersigned with the firm.”

73

Id. Defendants memorandum also states without qualification that the representation began
in 1993. Def. Mem. 3.

74

Defendants’ memorandum asserts, al sowithout basis, that “[i]t isalso clear that Judge Kaplan
was a member of the firm during part of this.” 1d. That too was anything but clear.

75

Ramos Decl., July 16, 2000, 1 3.
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Defendants ground their motion to recuse the judge on two separate factual

underpinnings. They rely on two different statutes. Each of their factual contentions therefore must

be analyzed under both statutes.

A. Section 144

The first of the two statutes applicable here is Section 144 of the Judicial Code, as

amended,”® which together with its antecedents has existed for many years. It provides:

“Whenever a party to any proceeding in a district court makes and files a
timely and sufficient affidavit that the judge before whom the matter is pending has
a personal bias or prejudice either against him or in favor of any adverse party, such
judge shall proceed no further therein, but another judge shall be assigned to hear
such proceeding.

“The affidavit shall state the facts and the reasons for the belief that bias or
prejudice exists, and shall be filed not less than ten days before the beginning of the
term at which the proceeding isto be heard, or good cause shall be shown for failure
tofileitwithin suchtime. A party may file only one such affidavit in any case. It shal
be accompanied by a certificate of counsel of record stating that it is made in good
faith.”

The statute therefore has both procedural and substantive requirements.

From aprocedural point of view, the affidavit must betimely—it must befiled assoon

aspractical after learning of thefacts.”” It must be made by the party. And it must be accompanied

76

7

28 U.S.C. § 144.

See, e.g., Applev. Jewish Hosp. and Medical Center, 829 F.2d 326, 333 (2d Cir.1987) (“It
is well-settled that a party must raise its claim of a district court's disquaification at the
earliest possible moment after obtaining knowledge of facts demonstrating the basisfor such
aclam.”); Lamborn v. Dittmer, 726 F. Supp. 510, 514 (S.D.N.Y. 1989) (same); Cranston
v. Freeman, 290 F. Supp. 785, 816 (N.D.N.Y. 1968) (Section 144 motion untimely when



26

by acertificate of counsel stating that the affidavitisfiled in good faith. The procedural requirements

of the statute are enforced strictly.”

From asubstantive perspective, the affidavit must allege sufficiently that thejudge has

apersond bias or prejudice against the party filing the affidavit or in favor of an adverse party. To

this must be added the further gloss, viz. that the determination of whether such an affidavit istimely

and legally sufficient is made by thejudge whose recusal issought.” In doing so, however, thejudge

is obliged to assume the truth of the factual alegations of the affidavit, athough the judge may

78

79

brought after commencement of trial), rev' d on other grounds, 428 F.2d 822 (2d Cir. 1970).

The ten day rule stated in the statute no longer is applied literally, as 28 U.S.C. § 138
abolished termsof court. See 13A CHARLESALANWRIGHT, ARTHURR. MILLER, & EDWARD
H. COOPER, FEDERAL PRACTICEAND PROCEDURE (“WRIGHT & MILLER") 8 3551, at 641 (2d
ed. 1984).

13AWRIGHT & MILLER 8§ 3542, at 581-84 (1984); see als0, e.g.,United Statesv. Occhipinti,
851 F. Supp. 523, 525 (S.D.N.Y. 1993) (procedures governing timeliness and sufficiency
“must be gtrictly followed and if thereisany deviation, the motion should bedenied”); United
Sates v. Johnpoll, 748 F. Supp. 86, 88 (S.D.N.Y. 1990) (same), aff' d, 932 F.2d 956 (2d
Cir.), cert. denied, 502 U.S. 881 (1991); Lamborn v. Dittmer, 726 F. Supp. 510, 514
(S.D.N.Y. 1989) (same).

See, e.g., Berger v. United States, 255 U.S. 22, 32 (1921) (it “isimposed upon thejudge the
duty of examining the affidavit to determine whether or not it is the affidavit specified and
required by the statute and to determine itslegal sufficiency”); National Auto Brokers Corp.
v. General MotorsCorp., 572 F.2d 953, 958 (2d Cir. 1978) (“ajudge has an affirmative duty
to inquire into the lega sufficiency of such an affidavit and not to disqualify himself
unnecessarily . . .”), cert. denied, 439 U.S. 1072 (1979); United States v. Haldeman, 559
F.2d 31, 131(D.C. Cir. 1976) (“It iswell settled that the involved judge has the prerogative,
if indeed not the duty, of passing on the legal sufficiency of a Section 144 challenge.”), cert.
denied, 431 U.S. 933 (1977); Eisler v. United Sates, 170 F.2d 273, 278 (D.C. Cir. 1948)
(“[T]he judge has a lawful right to pass on the legal sufficiency of the affidavit.”), cert.
granted, 335 U.S. 857, cert. dismissed, 338 U.S. 883 (1949); American Brake Shoe and
Foundry Co. v. Interborough Rapid Transit Co., 6 F. Supp. 215, 218 (S.D.N.Y. 1933)
(“[W]hen such an affidavit is filed, the recused judge is restricted to a determination of its
timeliness and legal sufficiency.”).
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disregard speculative and conclusory assertions.®

1. Procedural Deficiency

Section 144 comesinto play only when “aparty to any proceeding in adistrict court
makes and files atimely and sufficient affidavit” described in the statute. The statute means what it
says—the allegation of bias must be made in an affidavit signed by the party, who must attest that the
judge harbors a personal bias or prejudice against the party or in favor of an adversary.® As noted,
its procedural requirements are strictly enforced. And there are sound reasons for this requirement
of an affidavit from the party, not the attorney. The decision whether to seek to recuse ajudge ought
to be made by the person whose interests are at stake in the lawsuit, the litigant. And the decision
ought to be based on the party’ swell founded belief that the party cannot get afair trial, not counsel’s
belief that the Court does not think well of counsel.

Here, neither defendant has filed an affidavit. 1ndeed, neither defendant claims that

the Court harbors any bias or prgudice against it or in favor of its adversary. The Section 144

80

See, eg., Berger v. United States, 255 U.S. 22, 35 (1921) (court must assume truth of
alegations in the affidavit); United States v. Vespe, 868 F.2d 1328, 1340 (3d Cir. 1989)
(court need not credit speculative and conclusory allegations); Phillips v. Joint Legislative
Committee on Performance and Expenditure Review, 637 F.2d 1014, 1019 (5th Cir. 1981)
(court must assume truth of allegations), cert. denied, 456 U.S. 960 (1982); Haldeman, 559
F.2d at 134 (court may disregard speculative and conclusory allegations).

81

See, e.g., United Sates ex rel. Wilson v. Coughlin, 472 F.2d 100, 104 (7th Cir. 1973)
(motion to disqualify supported by affidavit of one of the attorneys, rather a party, is
insufficient); Giebev. Pence, 431 F.2d 942, 943 (9th Cir. 1970) (same); Paschall v. Mayone,
454 F. Supp. 1289, 1299-1301 (S.D.N.Y. 1978) (same). Further, the motion must be sworn
to or affirmed by a party to the proceeding, which did not occur here. See, e.g., Cranston v.
Freeman, 290 F. Supp. 785, 815 (S.D.N.Y . 1968), rev’ d on other grounds, 428 F.2d 822 (2d
Cir. 1970).
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motion therefore must be denied on this ground aone. In any case, however, the motion is legally
insufficient, even assuming the truth of defendants factual alegations as distinguished from

speculation and conclusions.

2. The Allegations Relating to War ner
Section 144, asnoted above, requiresashowing of “apersonal biasor prejudiceether
against [the movant] or in favor of any adverse party.” The Warner issue concernswhether thejudge
isdisqualified by reason of arelationship, not personal bias or prgudice. Accordingly, Section 144

isirrelevant to that claim,®? which is governed by Section 455(b)(2).

3. The Garbus-Abram Incident
a. Timeliness
Before considering the sufficiency of defendants argument regarding the alleged
Garbus-Abram incident, the Court is obliged to consider whether defendants application in this
respect istimely made. Asindicated above, this depends upon whether the allegation was made at

the “ earliest possible moment after obtaining knowledge of facts demonstrating the basis for such a

82

See McClelland v. Gronwaldt, 942 F. Supp. 297, 300-01 (E.D. Tx. 1996) (in class action
lawsuit concerning improper handling of workers compensation claims, allegation that
judge sformer law firm had represented some of plaintiffsconcerningworkers' compensation
claims while judge was a member does not show bias or prejudice to justify disqualification
under Section 144); Duke v. Pfizer, Inc., 668 F. Supp. 1031, 1037 (E.D. Mich. 1987) (that
judgewasformer client of defendant’ s counsel’ slaw firm aloneis not sufficient to create the
appearance of bias or partiality).
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clam.”®

Mr. Kurnit, Mr. Garbus partner, obviousy has known the facts set forth in his
affidavit, which are assumed true, for nineteen years. Throughout that period, he has been with Mr.
Garbus, first as an associate and then as his partner. Thus, at |east one partner in the Frankfurt firm
knew of the assertions now advanced in February or March, when the firm first was retained.

Under standard principles of the law of agency, defendants are charged with
knowledge of all facts known to their attorneysthat are pertinent to the scope of their engagement.®
The same principle applies throughout the law of professional ethics. For example, a lawyer is
presumed to know any secrets or confidences imparted to othersin the lawyer’s firm by a former
client.® Indeed, as defendants stoutly argue here, ajudge is disqualified from sitting in a matter on
which his former firm was involved during his tenure there,® this because the judge is presumed

tainted by the knowledge and commitment of hisformer colleagues, irrespective of whether thejudge

83

Appel v. Jewish Hosp. and Med. Ctr., 829 F.2d 326, 333 (2d Cir. 1987).

Veal v. Geraci, 23 F.3d 722, 725 (2d Cir. 1994) (whether or not defendant actually knew of
particular fact giving rise to claim, his attorney plainly had knowledge thereof, and “under
traditional principles of agency the attorney’ s knowledge must beimputed to [defendant]” for
purpose of assessing timeliness of claim); SEC v. H.K. Freeland and Co., Inc., 91 Civ. 7986
(CSH), 1993 WL 33659, * 7 (S.D.N.Y. Feb. 1, 1993) (“Itisabasic tenet of the law of agency
that the knowledge of an agent . . . isimputed to the principal . . . . Within the context of that
rule, attorneys are regarded as agents for their clients.") (internal quotations omitted).

85
See, eg., United States v. Lech, 895 F. Supp. 586, 591 (S.D.N.Y. 1995) (ethical rule
governing conflicts arising from a firm'’s representation of parties with adverse interests is

based on presumption “that lawyers in the same firm either share or have access to the
confidences of al of the firm's clients”).

86

28 U.S.C. § 455(b)(2).
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even knew of the existence of the matter.?’

Thisprinciple appliesaswell to determination of thetimeliness of motionsfor recusal
under Section 144. For purposes of timeliness, the applicant is charged with knowledge of al facts
“known or knowable, if true, with due diligence from the public record or otherwise.”® Any other
rule would allow a member of alaw firm aware of factsthat might lead to judicia disqualification to
sit on theinformation, wait to see which way the wind appearsto be blowing with thejudge, and then
to come forward in an effort to get rid of the judge if a colleague responsible for a case begins to
perceive that the judge is unreceptive to the client’s position or even simply wants adelay. Thus,
defendants are charged with knowledge of the contents of Mr. Kurnit's affidavit from the moment
they engaged the Frankfurt firm in February or March 2000, at least four months ago, irrespective
of when Mr. Kurnit first imparted the information to Mr. Garbus. Moreover, this is a singularly
appropriate case in which to apply the principle. The case—aswell asMr. Garbus' roleinit and the

Court’s ruling in favor of plaintiffs on the preliminary injunction motion—has received media
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See John P. Frank, Disqualification of Judges: In Support of the Bayh Bill, 35 J. LAW &
CONTEMP. PROB. 41, 49 (1970); John P. Frank, Disqualification of Judges, 56 YALEL.J.
605, 622 (1947).

88

Hirschkop v. Virginia Sate Bar Ass'n, 406 F. Supp. 721, 724 (E.D. Va 1975). Accord,
United Satesv. Daley, 564 F.2d 645, 651 (2d Cir. 1977), cert. denied, 435 U.S. 1508 (1978)
(holding application untimely because, inter alia, facts upon which it was based “ as amatter
of public record, were at all times ascertainable by counsel”) (citing Hirschkop); Huff v.
Sandard Life Ins. Co., 643 F. Supp. 705, 708 (S.D. Fla. 1986); Rademacher v. City of
Phoenix, 442 F. Supp. 27, 29 (D. Ariz. 1977); see also National Auto Brokers Corp., 572
F.2d at 958-59 (holding recusal motion based on judge’s prior law firm affiliation untimely
where the affiliation long had been a matter of public record).
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attention.® Defendants’ counse! repeatedly have complained of the extensive demands placed on the
Frankfurt firm by the expedited schedule here. It isinconceivable that Mr. Kurnit was unaware of
the case or the identity of the judge. Hence, even if, as Mr. Garbus claims, Mr. Kurnit did not pass
the information along, there is no inequity in concluding that the motion is untimely. And it is
interesting, in passing, to note that these all egations concerning the Garbus-Abram incident first were
made only weeksafter Mr. Abram, evidently the only witnessto whatever happened between him and

Mr. Garbus, passed away.*

b. The Merits

Although one might get the impression from reading Mr. Garbus' affidavit that heis
accusing the undersigned of having fabricated afal seallegation against him, albeit nineteen yearsago,
that in fact is not the charge. The allegation regarding Mr. Abram’s story, stripped to the facts
alleged as opposed to the conclusory assertions defendants rest upon, is quite smple. 1n 1981, Mr.
Kurnit told the undersigned that he was going to work at Mr. Garbus' firm. The undersigned told
himthat Mr. Garbus, at some unknown prior time, “improperly and secretly” ** had read Mr. Abram’ s
trial notes of a case the two were trying against each other. AsMr. Garbus acknowledges that Mr.
Abram had made such an accusation against him, yet does not claim that the undersigned was present

when any incident occurred, he acknowledges that any information the undersigned had must have
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E.g., Howe Dec. Exs. 2-4, 6 (attached to Village Voice Media Mem. of Law) (DI 185);
Garbus Dec. Ex. D (DI 47).

90
Mr. Abram died on March 16, 2000. The New York Times, Mar. 17, 2000, C19, cal. 1.
91

If the incident occurred at all, it obviously was not secret.
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been acquired second-hand.*> Thus, the only fact that must be assumed true on this motion is that
the undersigned, on the basis of hearsay, in 1981 made the statement attributed to him by Mr.
Kurnit.** Moreover, it did so, asMr. Kurnit acknowledges, at atime when Mr. Abram was a partner
in the firm* and thus readily available to Mr. Kurnit had he wished to pursue the matter.

The question, then, iswhether the (assumed) fact that ajudge, nineteen years earlier
whilein private practice, repeated an unfavorable second hand story that he had heard about another
lawyer to a young associate who planned to accept employment with that other lawyer—in
circumstances in which the source of the story, here Mr. Abram, was available to the young
associate—establishes that the judge, to quote the statute, now “has a personal bias or prejudice
either against [thelawyer’ sclient] or infavor of any adverseparty.” Theanswer quiteplainly is“no.”

The statute explicitly requires a personal bias or prejudice for or against a party, not
an attorney. Indeed, it quite carefully distinguishes between required submissions by the party (the
affidavit of pregudice) and by its counsd (the certificate of good faith). Moreover, it is well

established in the cases and secondary literature, and Congressis presumed to have been aware, ™ that
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Asthe Court disclosed, it heard such astory 20 or more years ago, probably from Mr. Abram,
and has no personal knowledge of the alleged incident.

93

Mr. Kurnit does offer aseries of self-described assumptions, impressions, understandingsand
characterizations aswell asfacts. These are just the sort of statements, the truth of whichis
not assumed on a motion such as this. Vespe, 868 F.2d at 1340 (court need not credit
speculative and conclusory allegations); Haldeman, 559 F.2d at 134 (court may discredit
speculative and conclusory allegations).

94
Kurnit Aff. I 2.
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NLRB v. Bildisco and Bildisco, 465 U.S. 513, 524 (1984) (“Congress is presumed to be
awareof thejudicia interpretationsof astatute.”); Sebert v. Conservative Party of New York
Sate, 724 F.2d 334, 337 (2d Cir. 1983) (It is a “canon of statutory construction that
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judicia disgualification on the basis of arelationship to a party long was treated differently in many

jurisdictions from disqualification based upon arelationship to an attorney.* Thus, evenif onewere

to put aside the fact that the Court is bound by the plain language of the statute, which of course

cannot properly be put aside,®” the context of the statute clearly demonstrates that Congress used the

word “party” with precision, i.e., to indicate only the litigant and not the litigant’s attorney.

Accordingly, as the Second Circuit has said, “bias against alawyer, even if found to exist, without

more is not bias againgt his client.”® Hence, even a showing of personal bias or prejudice for or

againgt an attorney does not require recusal under Section 144% although, as discussed below, it may
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Congress is presumed to be aware of the judicial background against which it legislates.”),
cert. denied, 466 U.S. 980 (1984).

John P. Frank, who has been described as “the leading commentator on the subject” of
disqualification of judges, Laird v. Tatum, 409 U.S. 824, 829 (1972) (Rehnquist, J.) (in
chambers), hastreated the distinction in two articles, one of which antedates the most recent
revision of 28 U.S.C. § 144 in 1948 and 1949. John P. Frank, Disqualification of Judges:
In Support of the Bayh Bill, 35 J. LAW & CONTEMP. PROB. 41, 46-48 (1970); John P. Frank,
Disgualification of Judges, 56 YALEL .J. 605, 615-26, 630-36 (1947). See also 54 ALR 5th
575 (1997).

United States v. Afpelbaum, 445 U.S. 115, 121 (1980) (“It is awell-established principle of
statutory construction that absent clear evidence of a contrary legidative intention, a statute
should be interpreted according to its plain language.”).

In re Drexel Burnham Lambert Inc., 861 F.2d 1307, 1314 (2d Cir. 1988), cert. denied,
Milken v. SEC, 490 U.S. 1102 (1989).

Gilbert v. City of Little Rock, 722 F.2d 1390, 1938 (8th Cir.), cert. denied, 466 U.S. 972
(1983) (antipathy to attorney insufficient to require disqualification because not indicative of
bias against party); Davis v. Board of Schl. Commissioners, 517 F.2d 1044, 1050-51 (5th
Cir. 1975), cert. denied, 425 U.S. 944 (1976); United States v. Ahmed, 788 F. Supp. 196,
202 (S.D.N.Y.), aff'd, 980 F.2d 161 (2d Cir. 1992); United Satesv. Int’| Bus. Mach. Corp.,
475 F. Supp. 1372, 1383 (S.D.N.Y. 1979) (same), aff’ d without consideration of the point,
618 F.2d 923 (2d Cir. 1980).



be relevant for purposes of Section 455(a).

B.

Section 455
Section 455 of the Judicial Code, insofar asit is relevant here, provides as follows:

“@ Any...judge. .. of the United States shall disqualify himself inany
proceeding in which hisimpartiality might reasonably be questioned.

“(b) Heshdl also disqualify himsdf in the following circumstances:

“(1) Where he hasapersonal bias or prejudice concerning aparty, or personal
knowledge of disputed evidentiary facts concerning the proceeding; [or]

“(2) Where in private practice he served as lawyer in the matter in
controversy, or alawyer withwhom hepreviously practiced law served during
such association as a lawyer concerning the matter . . . ;

“(3) Where he has served in government employment and in such capacity
participated ascounsel, adviser or material witnessconcerning the proceeding
or expressed an opinion concerning the merits of the particular case in
controversy;

“(4) He knows that he . . . or his spouse or minor child . . . has afinancia
interest in the subject matter in controversy or in a party to the proceeding,
or any other interest that could be substantially affected by the outcome of the
proceeding;

“(5) He or his spouse, or a person within the third degree of relationship to
either of them, or the spouse of such a person;

“(i) Isaparty to the proceeding, or an officer, director or trustee of a
party;

“(ii) Is acting as a lawyer in the proceeding;

“(ii) Is known by the judge to have an interest that could be
substantially affected by the outcome of the proceeding;

“(iv) Isto thejudge sknowledge likely to be amaterial witnessin the
proceeding.”
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And it is important to understand the structure of the statute in its present form, which it took in
1974.

Section (b)(2) through (b)(5), most of which have no bearing here, “ merely rendered
objective and spelled out in detail” grounds which theretofore had contemplated recusal only in the
discretion of the judge.*® Section (b)(1), insofar asit applies to district judges, “entirely duplicated
the grounds of recusal set forthin 8144 . . . but . . . placed the obligation to identify the existence
of those grounds upon the judge himself, rather than requiring recusal only in response to a party
affidavit.” " Section 455(a), on the other hand,

“was an entiredly new ‘catchall’ recusal provision, covering both ‘interest or

relationship’ and ‘bias or prejudice’ grounds, [citation omitted]—but requiring them

all to be evaluated on an objective basis, so that what mattersisnot thereality of bias

or prejudice but its appearance.”'*

Withthisoverview, the Court turnsto the specificissuesrai sed by defendants' motion.

1. Timeliness
Motionsto recuse under Section 455 are subject to the same requirement of timeliness

asthose under Section 144.1%® Defendants' various allegations require separate consideration from

100
See Liteky v. United States, 510 U.S. 540, 547 (1994).
101
Id.
102
Id. (emphasisin original).
103

See, eg., Inrelnt’| Business Mach. Corp., 618 F.2d 923, 932 (2d Cir. 1980) (Section 455
contains timeliness requirement, despite lack of explicit statutory provision); United States
v. Daley, 564 F.2d 645, 651 (2d Cir. 1977) (same), cert. denied, 435 U.S. 933 (1978);
United Satesv. Conforte, 624 F.2d 869, 830 (9th Cir.), cert. denied, 449 U.S. 1012 (1980).
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this perspective.

The Court has no reason to question the truth of Mr. Garbus contention that
defendants first learned on July 10 that Mr. Robinowitz of Paul, Weisswas consulted by Warner on
“DVD matters’ and that this may have begun during the tenure of the undersigned with the firm. In
consequence, that specific contention, which as discussed below is considered under Section
455(b)(2) alone, appears to be timely. To whatever extent defendants properly are understood as
suggesting that disqualification is required under Section 455(a) by reason of the fact that Time
Warner and it affiliateswere clients of Paul, Weisswhilethe undersigned waswith thefirm, however,
the motion is untimely because that fact was a matter of public record,’** and the public record
demonstrates that Mr. Garbus personally was aware of at least one significant aspect of the

relationship despite his demonstrably inaccurate contrary assertion.'®®

104

Paul, Weiss' representation Time Warner and one of itstwo principal predecessors, Warner
Communications, iswell known and of long standing. A search of the Westlav ALLCASES
database revedls at least 27 reported decisions since 1970 in which Paul, Weiss represented
Warner or Time Warner companies. Publications including the New York Law Journal
repeatedly have referred to the representation, asis confirmed by a similar search.

105

Mr. Garbus' affidavit states that he had “no foreknowlege [before July 10] of Paul Weiss's
involvement . . . with Warner Brothers.” Second Garbus Aff. 2. In 1996 and 1997,
however, Mr. Garbus represented Bloomberg L.P. in litigation against Time Warner. While
Time Warner was represented in the lawsuit by the Cravath firm, the district court opinionin
that case showsthat (a) Allan Arffa, a Paul, Weiss partner, represented Time Warner in the
dispute that gave rise to the lawsuit and was involved as Time Warner’ s counsel in what the
district court termed the “ critical” meeting, and (b) Mr. Arffawas deposed and submitted an
affidavit in support of the preliminary injunction that Mr. Garbus opposed. Time Warner
Cable of New York City v. City of New York, 943 F. Supp. 1357, 1364-65, 1380-81
(S.D.N.Y. 1996), aff’ d, Time Warner Cable of New York City v. Bloomberg, L.P., 118 F.3d
917 (2d Cir. 1997).

The Court brought this to the attention of counsel and requested an explanation from Mr.
Garbus. Order, July 15, 2000. Mr. Garbus responded with a declaration stating that “Mr.
Arffasfirm is not mentioned in the [district court] Opinion, and | do not believe that it was
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Defendants' contention that the undersigned is disqualfied by reason of the alleged

remark to Mr. Kurnit is untimely for the reasons discussed above.

2. Section 455(b)(2)—The Warner Allegation

Defendants' contention that Mr. Robinowitz was consulted by Warner beginning in
“103, ‘94" as an antitrust lawyer in connection with “DVD matters’ first must be considered under
Section 455(b)(2).

Section 455(b)(2) requires recusdl if, and only if, (1) the judge, while in private
practice, or another lawyer in the same firm, (2) during the judge’ stenure with the firm, (3) “served
... asalawyer concerning thematter . ...” Mr. Robinowitz and the undersigned both were partners
at Paul, Weiss until August 22, 1994. Mr. Robinowitz, according to the deposition upon which
defendants rely, served as alawyer to Warner, a plaintiff or an affiliate or predecessor of a party to

this case. The questions therefore are whether he did so “concerning the matter” now before the

in any way relevant to that case.” Garbus Decl., undated, 1. As noted, however, he was
deposed and submitted an affidavit. Thevery first statement of the affidavit isthat Mr. Arffa
was amember of Paul, Weiss. ArffaAff., Oct. 23, 1996, 1, in Time Warner Cable of New
York City v. City of New York, No. 96 Civ. 7736 (DLC) (S.D.N.Y.) Mr. Garbus signed a
dtipulation making Mr. Arffa's affidavit part of the record on appeal in that case. Docket
Item 61, Time Warner Cable of New York City, supra. (Time has not permitted the Court
to locate Mr. Arffa's deposition in order to determine its content and Mr. Garbus' roleinit.)
Mr. Arffa's membership in Paul, Weiss and Paul, Weiss role as “ Time Warner’s outside
counsal on City franchise matters’ was described in the proposed findings and conclusions
submitted in the case. Plaintiff’s Proposed Findings of Fact and Conclusions of Law 281,
Time Warner Cable, supra.

Thus, Mr. Garbuslong has been aware that Paul, Weissisamong the law firmsused by Time
Warner. Moreover, it might be noted that areview of the Martindale-Hubbell listing for and
theweb site of the Frankfurt, Garbusfirm (<http://www.fgks.com/attorney/list.shtml>) shows
that at least six of the firm's lawyers—more than 10 percent—are former Paul, Weiss
associates. Paul, Weiss' representation of Time Warner and Warner is no surprise to
defendants.
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Court and, if so, whether that occurred during the tenure of the undersigned at Paul, Weiss.'® Quite
plainly he did not.

Defendants argument is a straightforward syllogism. Mr. Robinowitz was engaged
as antitrust counsel concerning “DVD matters.” This case relatesto DVDs. Ergo, alawyer with
whom the undersigned practiced served ascounsel “concerningthematter.” Itisalso patently wrong,

no matter what view one takes of the construction of that statutory phrase.

Some courts have held that “the matter,” as the phrase is used in Section 455(b)(2),
isthe particular lawsuit before the judge whose recusal is sought.’” Thereis practical appeal to that
position. As the Supreme Court has pointed out in another context, at a sufficiently high level of

generality, everything is related to everything else.!® Thus, as Judge Posner suggested in Schurz

106

In the interests of complete disclosure, the undersigned notes that he from time to time
performed servicesfor Warner companieswhilein private practice. Nothing the undersigned
worked on had the dightest relationship to this case. Since none concerned the matter here
at issue, thisfact isimmateria here.

107

See, eg., Patterson v. Masem, 774 F.2d 251, 254 n.2 (8th Cir. 1985); see Schurz Comm.,
Inc. v. FCC, 982 F.2d 1057, 1061 (7th Cir. 1993) (Posner, J.) (in chambers).

108

See Anderson v. Creighton, 483 U.S. 635, 639 (1987) (in order to defeat qualified immunity
defense to 8 1983 claim, plaintiff must show that defendant unreasonably violated clearly
established legd rule; lega rule must be defined in specific terms in order to avoid
transforming doctrine of qualified immunity into basis for unqualified liability by generality
of characterizations of constitutional rights).
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Communications, Inc. v. FCC,'® if “the matter” were defined by characterizing types or subject
matters of professiona engagements—such as insurance matters, persona injury matters, “DVD
matters,” and so on—judges would be “eternaly disqualified” from sitting in whole categories of
cases.™® And while the Court recognizes that there are levels of generality between defining “the
matter” that broadly and limiting it to the case before the judge, the statute provides no standard by
which selection of the appropriate level of generality is to be made beyond, perhaps, the common
sense extrapolation that a lawyer consulted with a view toward a particular litigation is retained
“concerning the matter” even before the complaint is filed.™ Certainly if these considerations
warrant the conclusion reached by some courts that “the matter” properly is confined to the specific
lawsuit before the judge, this aspect of defendants’ motion must be denied. But it is not necessary
to decide the motion on this ground.

The fundamental issuesin this case are whether DeCSS, which was developed in late
1999, violates the DMCA, which was adopted in 1998, by circumventing CSS, which first was
licensed in late 1996, and if so whether the DMCA is constitutional. Based on the information
submitted by defendants, it would be impossible to conclude that the unspecified “DVD matters’ on
which Mr. Robinowitz was consulted as antitrust counsel had any reasonable relationship to the

guestions presented in thislawsuit. Asdefendantsthemselves concede, hefirst was consulted “when

109
Schurz Comm., Inc., 982 F.2d at 1059-61.

110

Id.; seealso Riosv. Enterprise Ass n Stearfitters Local 638, 860 F.2d 1168, 1172 (2d Cir.
1988).

111

See, e.g., 13A WRIGHT & MILLER § 3544, at 588; Note, Disqualification of Judges and
Justices in the Federal Courts, 86 HARV. L. REv. 736, 760 (1973).



40
DVD technology was in its infancy and prior to being brought to market.”*** The DMCA did not
exist. DeCSSdid not exist. It isnot even clear that CSS existed, although one reasonably might
suppose that the motion picture studios contemplated some form of copy protection before they
started making and selling DVDsin late 1996. Surely Mr. Robinowitz was not in a position, prior
to August 1994 when the undersigned left the firm, to have learned anything about, or even to have
formed aview, on any of the issuesthat now confront the Court. And thisisconfirmed by plaintiffs
submission, which makes perfectly clear that the engagement to which the witness referred in the
deposition had nothing whatever to do with the issues in this case.™
To besure, Mr. Garbus' affidavit offersus hisbelief “that encrypting aDV D product
that could only be played on qualified machines was the antitrust issue” on which Mr. Robinowitz
advised Warner.™* But Mr. Garbus’ belief is no substitute for evidence. Indeed, elsewhere in his
papers, he contends—equally without support—that Mr. Robinowitz advised the company on
marketing."*> And even assuming that his speculation were correct, his assertion that the advice was
“concerning the matter” is wrong. The fundamental issue in this case is whether distribution of

DeCSS violates the DMCA by providing a means of circumventing CSS. The question whether

defendants’ actionsin making thetechnol ogy necessary to manufacture equi pment capable of playing

12
Def. Mem. 3.
13

Ramos Decl., July 16, 2000, § 3. Indeed, the document that the witness was shown related
not to any Paul, Weiss representation of Warner, but rather to a representation of Toshiba
Corp. that began in 1996. Seeid. 4.

114
Second Garbus Aff. 3.

115

Def. Mem. 6.
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their DV Ds available only to those who license that technology is consistent with the antitrust laws
amply isnot at issue here. It isanother matter entirely. Andinany case, it isnot the matter on which

Mr. Robinowitz was consulted in May 1994.

3. Section 455(b)(1)—The Garbus-Abram Incident
Section 455(b)(1) requires a personal bias or prejudice against a party or in favor of
the party’ s adversary. It is coextensive with Section 144.° In consequence, insofar as defendants’
motion relies upon Section 455(b)(1), it isdenied for the same substantive reasons asits Section 144

motion.

4, Section 455(a)
Thereislittle to be said concerning the Warner matter for Section 455(a) purposes.
In Liteky, the Supreme Court explained the relationship between Sections 455(a) and (b) by stating
that it would be “unreasonable to interpret § 455(a) (unless the language requires it) asimplicitly
gliminating alimitation explicitly set forthin § 455(b).”** To do otherwise, it held, would “ cause the

statute, in a significant sense, to contradict itself.”**® It would be wrong, for example, to disqualify

116

Liteky, 510 U.S. at 548 (8§ 455(b)(1) “entirely duplicated the grounds of recusal set forth in
§ 144”). Liteky points out that, unlike Section 144, Section 455(b)(1) is applicable to all
justices, judges, and magistrates and places the obligation to identify the existence of grounds
for recusal upon the judge himself, rather than requiring aparty affidavit. 1d. Seealso Apple
v. Jewish Hosp. and Medical Ctr., 829 F.2d 326, 333 (2d Cir. 1987) (“the substantive
standards of 88 144 and 455(b)(1) . . . are to be construed in pari materia”).

117
Liteky, 510 U.S. at 553 (emphasisin original).
118

Id. at 552.
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a judge under Section 455(a) because of a fourth degree relationship to a party, given Section
455(b)(5)’ srequirement of disqualification based on athird degreeor closer relationship.**® Congress
drew theline at thethird degree. Similarly, the“extrgudicial sourcelimitation” contained in Section
455(b)(1) necessarily appliesto Section 455(a), although thel atter section does not explicitly contain
this limitation.*® By parity of reasoning, it would be equally wrong to disqualify a judge under
Section 455(a) based on a prior professional association with alawyer who previously represented
a party either where (1) the representation occurred after the judge left the association or (b) the
representation did not concern the matter in controversy. In other words, the limitationsin Section
455(b)(2)—that disqualification iswarranted only wherethejudge, whilealawyer in private practice,
represented or practiced with a lawyer who represented a client concerning the matter in
controversy—constrain Section 455(a).
The Garbus-Abram incident, in contrast, is subject to analysis under Section 455(a).
Indeed, although they are rare, circumstances do exist where personal bias or pregjudice against an
attorney, as opposed to the attorney’ s client, may riseto such alevel asto create a genuine issue as

to the judge’ s ability to render impartial justice to the client.”® But disqualification on that ground

119
Id. at 553.
120
Id.
121

United Sates v. Jacobs, 855 F.2d 652, 656 n.2 (9th Cir. 1988) (Sections 455 and 144
“require such virulent personal bias or prejudice against the attorney asto amount to a bias
against the party.”); Gilbert v. City of Little Rock, 722 F.2d 1390, 1399 (8th Cir. 1983)
(same); Davisv. Board of Schl. Commissioners, 517 F.2d 1044, 1050-51 (5th Cir. 1975),
cert. denied, 425 U.S. 94 (1976); United Sates v. Oluwafemi, 883 F. Supp. 885, 891
(S.D.N.Y. 1995) (same); United Statesv. Ahmed, 788 F. Supp. 196, 203 (S.D.N.Y".) (“[t]he
hogtility or bias must be so virulent and of such magnitude that it prejudicesthe judge against
the attorney's client”), aff'd, 980 F.2d 161 (2d Cir. 1992). In none of these cases was the
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would be inappropriate here.

To begin with, the argument is untimely. Mr. Kurnit, at least, knew all of the facts
now relied upon for nineteen years and knew them for four or five months after Mr. Garbus entered
the case and before the motion wasmade. That isfatal to defendants’ argument for the same reasons
as under Section 144.

Sofar asthe meritsare concerned, the questioniswhether oneknowing all of thefacts
reasonably would conclude that there is an appearance of impropriety.’?® The facts here include at
least the following. Thereis no suggestion that the undersigned and Mr. Garbus ever have had any
contact, professional or social, outside of Mr. Garbus' appearance in this action. The underlying
Abram-Garbus incident, whatever it was, occurred more than nineteen years ago, perhaps
considerably more. The undersigned had no persona knowledge of the facts, whatever they were,
and no involvement in the case in which the incident, whatever it was, occurred.’” He alegedly
repeated the hearsay story to Mr. Kurnit in circumstances in which the source, Mr. Abram, was

readily availableto Mr. Kurnit if hewished further information. Whatever may have been said to Mr.

controversy between the judge and the attorney found to be so virulent as to prejudice the
judge against the attorney’ s client and therefore constitute ground for disqualification.

122

See, eg., InreDrexel Burnham Lambert, Inc., 861 F.2d 1307, 1309 (2d Cir. 1988) (“[T]he
test of impartiality iswhat areasonable person, knowing and understanding al the facts and
circumstances, would believe.”), reh’ g denied, 869 F.2d 116 (2d Cir.), cert. denied, 490 U.S.
1102 (1989).

123

See, eq., Parker v. Connors Seel Co., 855 F.2d 1510, 1525 n.16 (11th Cir. 1988) (under
Section 455, court is not bound by the allegations in the affidavits), cert. denied, 490 U.S.
1066 (1989); Phillips v. Joint Legislature Committee on Performance and Expenditure
Review of Mississippi, 637 F.2d 1014, 1019 n.6 (5th Cir.), cert. denied, 456 U.S. 960 (1981);
United Satesv. Agunbiade, No. 90-CR-612(S)-02 (JRB), 1995 WL 351058, *12 (E.D.N.Y.
1995), aff'd, 100 F.3d 142 (2d Cir. 1996); Farkasv. Ellis, 768 F. Supp. 476, 480 (S.D.N.Y.
1991); Lamborn v. Dittmer, 726 F. Supp. 510, 517 (S.D.N.Y. 1989).
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Kurnit many years ago quite obviously did not discourage Mr. Kurnit from joining Mr. Garbus' firm.

In the intervening years, Mr. Garbus never was disciplined or, indeed, charged by any officia body.
The suggestion of persona bias even against Mr. Garbus in these circumstances is more than a
stretch. And thereisnot the slightest suggestion that the Court has any bias or prejudice against Mr.
Garbus' clients. The assertion that a reasonable person, knowing all the facts, would “entertain
significant doubt that justice would be done absent recusal” ** by virtue of thisancient event, with due
respect, smply reflects unduly zealous advocacy and pique.

Findly, defendants seek to buttress their other arguments by complaining of virtually
everything that has not gone their way in this case and suggesting that these rulings have been the
product of biasagainst Mr. Garbus. But the contention isvery wide of the mark, whether the rulings
are considered in isolation or in combination with defendants’ other complaints.

First of al, defendants utterly ignore the fact that, from the moment Mr. Garbus
entered the case, they rather than plaintiffs have prevailed on many of the significant issues upon
which the Court has ruled. Without attempting to be encyclopedic, the Court notes the following:

. Plaintiffs moved to stay all discovery pending determination of their motion

to disgualify Mr. Garbus and hisfirm based on its simultaneous representation
of Time Warner. The Court denied their motion, except as to Time

Warner.'?®

124

United States v Bayless, 201 F.3d 116, 126 (2d Cir. 2000) (quoting Diamondstone v.
Macaluso, 148 F.3d 113, 120-21 (2d Cir. 1998) (quoting United States v. Lovaglia, 954
F.2d 811, 815 (2d Cir. 1992)).

125

Tr., May 2, 2000 (DI 122), at 21-23.
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. The Court insisted that MPAA bring its West Coast witnessesto New Y ork
for depositions, in order to convenience defendants counsel,*® despite the
fact that the MPAA, as a non-party witness, probably had the right to insist
on those witnesses being deposed in California. ™’

. Paintiffs moved to disqualify Mr. Garbus and hisfirm. The Court denied the
motion, in part on the basis that Time Warner was seeking tactical advantage
by making it and in part on the ground that disqualifying Mr. Garbus and his
firm would prejudice defendants unduly.*?®

. Paintiffs sought to preclude defendants from taking the deposition of
Disney’s Michagl Eisner. The Court denied the application.'®

. Paintiffs sought to preclude defendants from posting transcripts of

depositions of plaintiffs’ personnel on the Internet. The Court declined to do

130
SO.

126

127

128

129

130

Tr., May 11, 2000 (DI 126), at 36.

See, e.g., Devlinv. Transp. CommunicationsInt’| Union, Nos. 95 Civ. 0752, 95 Civ. 10838
(JFK), 2000 WL 28173, *3 (S.D.N.Y. Jan. 14, 2000) (“As a general matter, there is a
presumption that a defendant or non-party witness shall be deposed in the district where the
deponent resides or hasaprincipal place of business.”); Bank of New York v. Meridien BIAO
Bank TanzaniaLtd., 171 F.R.D. 135, 155 (S.D.N.Y. 1997) (“ Thereisageneral presumption
that a non-resident defendant's deposition will be held where he or she resides or works.”).

Universal 111, 2000 WL 669641, at *5-6.

Tr., June 27, 2000 (DI ), at 42-43.

Tr., June 6, 2000 (DI 140), at 60-61.



46

. Defendants complained that plaintiffs had abused the attorney-client privilege
to withhold thousands of documents. The Court worked out an arrangement
pursuant to which plaintiffs made the vast bulk of the documents availableto
defendants pursuant to a no-waiver agreement, with issues of privilege and
therefore admissibility reserved pending trial.**

Second, defendants’ complaints about undue time pressure are objectively meritless.

Both sideshave labored under precisely the same constraints. Moreimportant, defendantsignorethe
two principal sources of their problem: their own inactivity until latein the day and the fact that their
dissatisfaction with the schedule derives from a view of the case on their part that smply does not
sgquare with the Court’ s assessment of the issues genuinely involved. As to the second, they have
been intent upon exploring—in their words—"what the plaintiffs knew (and know) about the actual
risk of ‘ piracy’ posed by DeCSS, when they gained thisknowledge, what they did to gainit, and what
they did to eradicate the alleged risk . . . .”**? But as the Court repeatedly has made clear to
defendants, most recently in its June 27 bench opinion, it regards those matters as essentialy
irrelevant to the disposition of this case.’® Defendants have made no persuasive effort to show that
the Court is mistaken.®** Y et most of defendants’ discovery appears to have been directed at those

matters, notwithstanding the Court’ srulings. If the Court ismistaken in its assessment of the proper

131
Order, July 11, 2000 (DI 127); Order (Corrected), July 12, 2000 (DI __ ).
132
Letter, E. Hernstadt to Court, June 27, 2000 (DI 152), at 2.
133
Tr., June 27, 2000 (DI __ ), at 33-35, 38, 49-50.
134

See, eg., Tr., June 27, 2000 (DI ), at 47.
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scope of the case, the issue is appropriately dealt with on direct appeal from afinal judgment. But
defendants cannot simply ignore Court’s view, claim that there is not enough time in which to do
discovery that the Court has indicated is not relevant, and then contend that they have been pressed
unduly quickly to trial.

Third, Mr. Garbus complainsthat he has been humiliated and threatened, referring to
the Court’s observations concerning publicity seeking efforts by his client and himself and,
presumably, to the statement in the opinion refusing to disqualify Mr. Garbusthat theissuewasmore
appropriately a subject for the professiona disciplinary bodies.*®* But the Court has expressed
disapproval of both sides publicity-seeking efforts,** and those of Mr. Garbus and his clientsin fact
have been both conspicuous and suggestive of amotive for certain of the discovery abusesthat have
occurred.™ In suggesting that the question whether defendants’ counsel should be sanctioned for
having persisted in the representation of these defendants while at the same time representing Time
Warner in another case, and then trying to drop Time Warner to eliminate the patent conflict of
interest, the Court did no more than reiterate what the Second Circuit in recent years repeatedly has

stated: except in rare cases, ethical issues regarding attorneys are properly dealt with in professiona

135

Second Garbus Aff. [ 13-15.
136

Tr., June 6, 2000 (DI 140), at 67; Tr., June 27, 2000 (DI __ ), at 38-40.
137

See, eg., Medin Aff. (DI 61) Exhibit); Tr., June 27, 2000 (DI __ ), at 38-41; see also
Martin Garbus—The DVD Case (visited July 16, 2000)
<http://www.fgks.com/martygarbus/garbus_dvd.shtml>.
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disciplinary bodies rather than by motions to disqualify counsel, which are subject to abuse,*® as

indeed the Court found was the case here.

139

As the Supreme Court said in Liteky:

“[Judicid rulings aone amost never constitute a valid basis for a bias or partiality
motion. [citation omitted] In and of themselves (i.e., apart from surrounding
comments or accompanying opinion), they cannot possibly show reliance upon an
extrgudicial source; and can only in the rarest circumstances evidence the degree of
favoritism or antagonism required (as discussed bel ow) when no extrajudicial source
isinvolved. Almost invariably, they are proper grounds for appeal, not for recusal.
Second, opinions formed by the judge on the basis of facts introduced or events
occurring in the course of the current proceedings. . . do not constitute abasisfor a
bias or partiality motion unless they display a deep-seated favoritism or antagonism
that would make fair judgment impossible. Thus, judicial remarks. . . that arecritical
or disapproving of, or even hostile to, counsel, the parties, or their cases, ordinarily
do not support abiasor partiaity challenge. They may do soif they revea an opinion
that derivesfrom an extrgjudicia source; and they will do soif they reveal such ahigh
degree of favoritism or antagonism as to make fair judgment impossible.” * * * A
judge's ordinary efforts at courtroom administration—even a stern and short-
tempered judge’ s ordinary efforts at courtroom administration—remain immune.” %

138

139

140

See, eg., Armstrong v. McAlpin, 625 F.2d 433, 446 (2d Cir. 1980) (“[P]ossible ethical
conflicts surfacing during a litigation are generally better addressed by the comprehensive
disciplinary machinery of the state and federal bar.”) (quotations omitted), vacated on other
grounds, 449 U.S. 1106 (1981); W.T. Grant Co. v. Haines, 531 F.2d 671, 677 (2d Cir. 1976)
(If counsel “is guilty of professional misconduct . . . the appropriate forum isthe Grievance
Committeeof thebar association.”) (quotationsomitted); Harker v. Commissioner of Internal
Revenue, 82 F.3d 806, 808 (8th Cir. 1996) (“Because of the potential for abuse by opposing
counsel, disqualification motions should be subjected to particularly strict judicial scrutiny.”)
(internal quotations omitted); Optyl Eyewear Fashion Int'l Corp. v. Syle Cos., 760 F.2d
1045, 1050 (9th Cir. 1985) (same); Ricev. Baron, 456 F. Supp. 1361, 1370 (S.D.N.Y. 1978)
(same); Healey v. Axelrod Const. Co. Defined Benefit Plan and Trust, 155 F.R.D. 615, 622
(N.D. 1. 1994) (pointing out “potential for abuse of disqualification motions as a harassing
or delaying tactic”); Bowman v. Bank of Delaware, No. 87-44-CMW, 1988 WL 546609, *3
(D. Dd. May 24, 1988) (“Motionsto disqualify are subject to abuse because they can greatly
delay an action and can cause great expense and inconvenience to a client whose counsel has
been disqualified.”).

Universal 111, 2000 WL 669641, at *6.

Liteky, 510 U.S. at 555-56 (emphasisin origina).
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The Court’s rulings and comments, it is submitted, do not even remotely approach the level
warranting recusal, as a review of the transcripts and opinions shows. And athough the Court
recognizes that defendants will claim that Liteky does not apply because the undersigned’s alleged
comment to Mr. Kurnit nineteen yearsago reflectsan extrgjudicial source of bias, the Court disagrees
for all of the reasons above. The comment ssimply is not probative of any present bias or prejudice

against Mr. Garbus, much less his clients, and none exists.

[l
The Court concludeswhereit began. It has considered carefully whether it isobliged
to recuseitself. Having concluded that the law does not so require, the motionisdenied. Defendants
cannot be permitted to parlay a baseless attack on the judge into the delay they seek. Nor arethey
entitled to use such an attack in an effort to avoid a judge before whom, for whatever reason, they
would prefer not to proceed.
SO ORDERED.

Dated: July 17, 2000




Lewis A. Kaplan
United States District Judge
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